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STATEMENT OF THE CASE

No dispute exists between the parties over the

facts involved in this matter, but on behalf of the

appellee Wm. A. Marshall, Deputy Commissioner, eer-



tain facts will be set forth here in addition to those

contained in appellant^s brief.

The record of all proceedings before the appellee

Deputy Commissioner has been incorporated with the

bill of complaint by stipulation (Tr. 18). That record

shows that at the time the employee, Otto Hugo,

was injured, both the employer and the employee

were subject to the Longshoremen's and Harbor Work-

ers' Compensation Act; that the relationship of em-

ployer and employee existed at the time of the injury

to Hugo; that at the time of the injury, Hugo was

performing services growing out of and incident to

his employment; that the average annual earnings

of Hugo at the time of his injury amounted to the

sum of Thirty-nine Hundred ($3,900.00) Dollars; and

that prior to October 19th, 1937, the employer had

paid Hugo Twenty-one Hundred Twenty-five

$2,125.00) Dollars as compensation (Tr. 21).

The appellee Deputy Commissioner, in determining

the question of the disability which Hugo suffered as

a result of his injury, had the evidence before him

for consideration which is contained in the transcript

from pages 22 to 97, inclusive. The following stated

facts are not intended as a complete resume of all the

evidence heard by the appellee Deputy Commissioner,

but rather as supplemental to that given in appellants'

brief.



Hugo's injury resulted from his having been struck

on the shoulder and larynx by a set of tongs which

were being used to pull logs, when those tongs broke

loose and swung against Hugo (Tr. 23). He was to-

tally disabled from December 13th, 1935 to some time

in December of 1936, and returned to work on Febru-

ary 1st, 1937 (Tr. 21. 23, 24). One cord inside Hugo's

neck is completely gone, and another was injured and

thrown out of place (Tr. 23). When Hugo returned

to work it was found necessary to employ an assist-

ant for him, to convey his orders and generally aid

Hugo (Tr. 25). Hugo's work required that he con-

tinuously climb about the ships and make use of his

voice (Tr. 33, 35), and he and his assistant found

that, as a result of the stated injury, Hugo found it

difficult to talk to the men who were working under

his direction, and also found that he became exhausted

in attempting to perform his regular duties (Tr. 25,

56). He further discovered that he was unable to

make himself understood over the telephone (Tr. 27,

29) ; that he was unable to procure a master's license

by reason of the impairment he had suffered (Tr. 27)

;

that if he should lose his employment with appellant

Twin Harbor Stevedoring & Tug Company, he would

be unable to secure like employment with some other

employer (Tr. 27, 49, 50, 56) ; and that he would be

unable to perform the work required in general long-

shoring (Tr. 28, 30).



On or about July 1st, 1937, Hugo's duties were

changed to those of a superintendent, which position

was designated by him as a "political" or "sympa-

thetic" job (Tr. 26).

The physician who first treated Hugo following the

latter's injury asserted it had caused a partial loss

of voice and shortness of breath (Tr. 38) ; that Hugo

had suffered a loss of 90% of his audible voice and

has to talk in whispers (Tr. 39) ; and that such con-

dition is permanent (Tr. 39, 40).

It was not a customary practice to have an extra

man assisting the foreman in the performance of his

duties (Tr. 54), and the man so hired to aid Hugo

when the latter returned to work was especially em-

ployed to convey Hugo's orders orally (Tr. 54).

Other employees who were acquainted with Hugo

prior to and following his injury, found that he suf-

fered from shortness of breath and loss of voice as

a result of the injury (Tr. 59, 68, 69) ; that Hugo's

ability to work has been materially and adversely af-

fected (Tr. 62), and one of them asserted that Hugo

would now have no chance of getting a job with some

other employer (Tr. 62).

Frank A. Hill, Manager of the Twin Harbor Steve-

doring & Tug Company, who has been acquainted with

Hugo since the latter entered the employ of that com-



pany in 1923, testified that Hugo has suffered a disa-

bility (Tr. 88) ; that he is unable to accomplish the

work he did prior to his injury (Tr. 90) ; that his

efficiency has declined (Tr. 91) ; that the company

had not dismissed Hugo following his return to work,

on account of his impairmen, because of the meritor-

ious work he had performed (prior to his injury)

(Tr. 92) ; that the company has no need for a superin-

tendent (that is, for a man to perform the duties

which Hugo has carried on since July 1st, 1937), but

that Hugo's ability as a foreman had diminished to

the point where it became necessary for the company

to replace him, and his present position was created

in recognition of his long service with the company

(Tr. 94, 95). Mr. Hill stated his opinion to be that,

because of the vocal disability and breathing impair-

ment suffered by Hugo, he could not now get another

position as a foreman or superintendent, and that he

(Hill) would not now hire Hugo as a stevedore fore-

man (Tr. 96). (Italics supplied).

The findings of fact and award of appellee Deputy

Commissioner were based upon the testimony, of which

the above stated facts were a part (Tr. 98, 102), and

he found that the wage-earning capacity of the claim-

ant, in the open labor market, has been, decreased

from $75.00 per week to $34.62 per week (Tr. 100,

101), and awarded compensation of $25.00 per week



to Hugo during the continuance of his disability

(Tr. 102).

By direction of the Attorney General of the United

States, and in accordance with Section 921(a), Title

33 United States Code, the undersigned United States

Attorney and Assistant United States Attorney ap-

peared in this cause on behalf of appellee Deputy Com-

missioner, and moved to dismiss the appellants' bill

of complaint in the District Court on the grounds that

the said bill failed to state facts sufficient in equity

or in law to entitle the complainants to the relief

prayed for, or for any relief, and the complainants'

bill, taken together with the record of the Deputy

Commissioner, affirmatively established that there

was competent evidence to support the findings and

award of said Deputy Commissioner (Tr. 17, 18)

;

that motion was granted (Tr. 112, 113) in accord-

ance with the prior memorandum decision of the Dis-

trict Court (Tr. 103, 110).

STATEMENT OF THE QUESTION INVOLVED

The sole question involved herein is whether the

Deputy Commissioner erred in not determining the

employee's 'Svage-earning capacity" subsequent to

February 1st, 1937, the date the employee returned

to work, solely on the basis of the salary paid to him

thereafter by the employer. Or, in other words.



whether the salary paid to the employee subsequent to

February 1st, 1937, should be regarded as conclusively

establishing his
*

'wage-earning capacity,'* which the

Deputy Commissioner was required to find in com-

puting the employee's compensation for partial dis-

ability under Section 8 (c) (21) or Section 8 (e) of

the Longshoremen's Act, Title 33 United States Code,

Sections 908 (c) (21) and 908 (e).

ARGUMENT

The findings of fact of the appellee Deputy Com-

missioner are amply supported by competent evidence,

and should therefore be regarded as final.

The injured employee. Otto Hugo, has been paid

compensation for temporary total disability from De-

cember 13th, 1935, the date of his injury, to and

including January 31st, 1937, and has been awarded

compensation for partial disability from and after

February 1st, 1937, on the basis of a decrease in his

wage-earning capacity from $75.00 per week to $34.62

per week.

An examination of the testimony taken at the hear-

ings held before the appellee Deputy Commissioner

reveals that his findings of fact are supported not

only by competent evidence, but by evidence which is

conclusive, there being nothing in the record to con-

tradict that testimony, and therefore the findings of
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fact herein should be regarded as final and conclusive.

Crowell V. Benson, 285 U. S. 22, 46, 47, 54

;

Del Vechio v. Bowers, 296 U. S. 280, 287

;

Voehl V. Indemnity Insurance Co. of North Am-
erica, 288V. S. 162, 166;

Pacific Employers^ Insurance Co. v. Pillsbury,

(CCA9) 61 F. (2d) 101, 102;

Northwestern Stevedoring Co. v. MarsJmll,

(CCA9) 41 F. (2d) 28, 29.

In the Northwestern Stevedoring Co. case, supra,

the Ninth Circuit Court of Appeals, in affirming the

decision of the District Court of the United States for

the Western District of Washington, Southern Divi-

sion, laid down the follov^ing rule

:

u * * * |.]^g ^^^ (Longshoremen's and Harbor
Workers' Compensation Act) does not contem-
plate the hearing of a case determined by a Com-
missioner de novo in the District Court, but mere-
ly a review of the proceedings before him to de-

termine whether there was some competent evi-

dence to support the findings of fact made, and
whether he acted within the jurisdiction confer-

red upon him by the Act and in accordance with
its provisions. As to questions of fact, the find-

ings of the Commissioner are to be final, if sup-
ported by some competent evidence (Citing

Cases.)"

No question has been raised in this case by appel-

lants with respect to whether or not the appellee

Deputy Commissioner acted within the jurisdiction

conferred upon him by the Longshoremen's Act, and



as has been pointed out by the appellants on page 5

of their brief, the District Court, in its memorandum

decision, stated that there was competent evidence

upon the hearing before the Deputy Commissioner to

support the compensation order made.

THE ACTUAL WAGES PAID TO A PARTIALLY
DISABLED EMPLOYE DO NOT CONCLUSIVELY
ESTABLISH HIS 'WAGE-EARNING CAPACITY'^

There is no dispute over the fact that the employer

has paid this disabled employee $325.00 per month

since he resumed work on February 1st, 1937, but,

on the other hand, the employee now is and has been

suffering a disability as a result of the serious injury

he sustained, as found by the appellee Deputy Com-

missioner. It appears clear from the evidence that the

salary, or actual wages paid to the employee, do not

fairly and reasonably represent his actual wage-earn-

ing capacity, particularly if he were forced to compete

in the open labor market.

He began working for his present employer in 1922

or 1923, and was a faithful and efficient employee

from then until the time of his injury. He was re-

employed by the appellant employer for the reason

that the company wished to assist him financially and

recognize his past efficient service in its behalf. The

employee himself has described his present v/ork as
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"a kind of political job" or "sympathetic job." In the

event he were forced to compete in the open labor

market, it is clear that his wage-earning capacity-

would not be anything like $325.00 per month. It is

repeatedly shown by the testimony that he could not

secure like employment with some other employer,

were he to lose his present job.

''Wage-earning capacity/' as construed by the

weight of authority, means "an employee's ability to

earn," taking into consideration his impaired physical

condition. There is nothing in the Longshoremen's and

Harbor Workers' Act, Title 33 United States Code,

Section 900 et seq., which provides that the actual

salary or wages paid to an injured workman shall

form the basis of a computation of his compensation.

As stated in Schneider's Workmen's Compensation

Law, Vol. 2, Second Edition, page 1441:

"If the employee's physical efficiency has been
substantially impaired, the fact that he is em-
ployed at the same work, or at the same or higher
wages, will not as a rule disentitle him to compen-
sation, unless it is expressly so provided in the

Act under which the claim is made." (Italics sup-
plied.)

By reason of the generosity of this employer, the

appellee Hugo is presently receiving $325.00 per

month, and in addition thereto $25.00 per w^eek as

compensation, which makes a total in excess of the



11

amount he was earning at the time of his injury. This

does not affect the liability of the insurance carrier

to pay the award, which is to compensate the em-

ployee for the disability he has suffered and will, no

doubt, continue to suffer the rest of his life. An em-

ployee should be compensated for disability suffered

by him as a result of any injury he may have sus-

tained. This is particularly true in view of the rule

of liberality of construction so often stressed by the

Courts in considering Workmen's Compensation

Laws, and recognized by the Supreme Court of the

United States in considering the Longshoremen's and

Harbor Workers' Act in Baltimore & Philadelphia

Steamboat Co. v. Norton^ Deputy Commissioner, 284

U. S. 408, 414.

A case directly in point and which, it is submitted,

should be regarded as controlling, is that of Hartford

Accident and Indemnity Co. v. Hoage, Deputy Com-

missioner, (CA DC) 85 F. (2d) 420, which arose

under the Longshoremen's Act as applied in the Dis-

trict of Columbia, and was decided June 29th, 1936.

The Court, speaking through Chief Justice Martin,

said (at page 422)

:

"The fact that Cooley's (the employee) em-
ployer continued to pay him the sum of $19.23

per week for his wages while suffering from his

injuries does not prove that his wage-earning ca-

pacity was not diminished by his injury. The em-
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ployer evidently continued to pay the full amount
of Cooley's former salary to him after his injury,

not because his wage-earning capacity continued
the same, but upon the ground that this amount
was needed by Cooley because 'he had to live.'

"The fact that Cooley because of these circum-
stances may receive $25.38 per week, a sum in

excess of his former wages, does not add to the

liability of the insurance carrier who is called

upon to contribute only the sum of $6.15 a week,
being the sum established as the decrease of earn-
ing capacity of Cooley as defined by the statute.

Accordingly, the apparently excessive sum which
Cooley may receive because of the payment of his

former wages by his employer imposes no in-

creased burden upon the carrier. The converse of

this situation appears in cases where the injured
employee entirely discontinued work, although
sustaining but a partial injury. In such cases the

insurance carrier is held to contribute only the

decrease in the wage-earning capacity of the in-

jured employee and no more. In both illustrations

the injury is compensable and the carrier is com-
pelled to pay only the decrease in the working ca-

pacity of the employee regardless of whether dur-
ing the period he earns as much as his former
wages, or earns nothing whatever.

"It is established by the authorities that the

payment of a greater sum than the wage-earning
capacity of an injured employee after the injury

does not deprive him of a recovery of compensa-
tion under section 8(e), supra." (Section 908(e)
Title 33, United States Code.)

The principle involved in the present case is dis-

cussed at length by the Supreme Court of Vermont

in the leading case of Roller v. Warren, 129 Atl. 168,

wherein the Court sustained an award to an employee
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for "total disability for work," although the employee

was being paid an average of $7.00 a week for light

work. It was contended in that case that a workman

cannot be totally disabled for work when he can get

employment and perform the duties thereof. That

Court refused to sustain such contention, saying, at

page 170:

"The weakness of the argument is that it gives

conclusive effect to the single circumstance that

the workman performs some service for pay and
wholly disregards the question of the fitness of

the service to his impaired condition and his ca-

pacity to perform the same.'*

The opinion of Chief Justice Waste, of the Supreme

Court of California, in the case of Postal Telegraph

Cable Co. v. Industrial Accident Commission of Cali-

fornia, 3 Pac. (2d) 6, and the leading authorities

therein cited, appear to be in point. There the Court

reached the following conclusion, which is in accord-

ance with the weight of authority (at page 8)

:

"We are of the view that it definitely appears

from these cases, which indicate the trend of judi-

cial decision, that the right to compensation is not

lost or diminished by the injured employee's re-

turn to work at the same or a different wage than
that theretofore earned by him."

In the case of Candado Stevedoring Corporation v.

Locke, Deputy Commissioner, (CCA2) 63 F. (2d) 802,

803, which arose under the Longshoremen's Act, the
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Court, citing a number of New York authorities, said

at page 803 :

"What Bloomburg (the injured employee) ac-

tually earned is not the basis of the computation,
but what was his earning capacity. The fact that
he has actually earned nothing since December
22, 1930 is not the test of the amount of his com-
pensation. Such has been the uniform coTistruction

of the New York State Compensation Statute
(Consol. Laws N. Y. c. 67) on which Section 8(c)

(21) of the Longshoremen's and Harbor Workers'
Compensation Act was modelled." (Section 908(c)
(21) Title 31, United States Code.) (Italics sup-
plied.)

In the case of Czaus v. LaLance Grosjean Manu-

facturing Co., 246 N. Y. S. 50, the court said, at page

52:

"It was claimant's duty to make an effort to

do the 'suitable' work offered to him, unless he
was willing to have his earning capacity fixed ac-

cordingly. The award must be fixed upon the

basis of claimant's capacity to earn, and not alone
on actual wages received.'' (Italics supplied.)

Attention is also called to the case of Mead v. Buf-

falo Geneml Electric Co., 208 N. Y. S. 499, which

arose under the New York Workmen's Compensation

Law, and in which the court said:

"The wage-earning capacity has not been found
in this case. It is not necessarily the equivalent of
actual earnings. * * * The board has a legal right

to accept the claimant's contention of inability to

work, as against the testimony above mentioned,
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including that of his own witnesses; but in such
case it is perhaps of more than ordinary import-
ance that the board strictly conform to the re-

quirement of the statute, and find, as the statute

requires, that the earning capacity of the claim-

ant is the basis for an award, and not rest the

award on what he actually earned'^ (Italics sup-

plied.)

In the case of Luckenhach Steamship Co. v. Norton^

Deputy Commissioner, (CCA 3) 96 F. (2d) 764, 765,

which was decided April 25th, 1938, that Court had

before it for consideration the identical question which

is being presented here: that is, whether or not the

disabled employee "is entitled to compensation in view

of the fact that the employer has at all times since the

accident paid him full wages, and even advanced his

wages," and it was held, at page 765

:

"Assuming that Dolan (the employee) does suf-
fer from partial disability, as the Commissioner
found, the fact that the defendant (employer)
paid him full wages is not a bar to the award of
compensation here involved. (Citing cases.)"

IF A DISABLED EMPLOYEE'S RIGHT TO COM-
PENSATION IS CONCLUSIVELY CONTROLLED
BY THE AMOUNT OF WAGES PAID HIM, THE
PURPOSE OF THE LONGSHOREMEN'S ACT

MAY BE DEFEATED

The authority of a Deputy Commissioner to review

a compensation case is limited, under Section 22 of
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the Longshoremen's Act, Title 33 United States Code,

Section 922, to ''one year after the date of the last

payment of compensation." Under Section 13(a) of

the Act, Title 33 United States Code, Section 913(a),

the right to compensation is barred unless a claim is

filed within one year after the injury. If the em-

ployee's right to compensation for loss of wage-earn-

ing capacity were to be determined upon the actual

wages or payments made to him by the employer, re-

gardless of the employee's physical condition as a re-

sult of the injury, and all other relevant circum-

stances, including future impairment of such capa-

city, unscrupulous employers mighty with profit to

them.selves continue with the wages of an injured em-

ployee suffering temporary partial or permanent par-

tial disability, particularly an employee receiving low

wages, until the limitations under the Act, with res-

pect to the filing of a claim for compensation and

right to review of the case, had run; after which the

employee's right to compensation would be barred and

the employee, if cast adrift, might remain an object

of charity. Should the employer be able to escape lia-

bility to pay compensation by merely retaining the dis-

abled employee in his employ until the limitations in

the Act had run, the injured employee would thus go

uncompensated and the beneficent purposes of the

Longshoremen's Act would be defeated. A reasonable

consideration of the Longshoremen's Act does not lead
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to any such conclusion, and that has been particularly

recognized by the Court in the case of Luckenhach

Steamship Co. v. Norton, Deputy Commissioner,

(CCA3) 96 F. (2d) 764, wherein the Court said at

page 765:

"Since the Act provides that compensation for

either permanent partial disability, 33 U.S.C.A.
908(c) (21), or for temporary partial disability

908(e), shall be two-thirds of the difference be-

tween the injured employee's average weekly
wages before the injury and his wage earning ca-

pacity thereafter, it would seem that an employer
who has continued to pay the employee full wages
has already paid him more than he could have
been required to pay under the Act, and should
not be required to pay more. But, if, by merely
paying an employee full wages during the one-
year period of limitation for filing a claim for
compensation, an employer could possibly escape
liability to pay any compensation thereafter, he
would thus defeat the purpose of the Act.''

It will be seen from the foregoing cases that the

settled construction given to the New York Compen-

sation Statute and the weight of authority in the Fed-

eral Courts in construing the Longshoremen's and

Harbor Workers' Act is that the "wage-earning ca-

pacity" of a partially disabled employee must be fixed

upon the basis of such employee's capacity to earn,

and not alone on actual wages or salary paid to that

employee.
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THE APPELLEE DEPUTY COMMISSIONER'S

AWARD IS CONSONANT WITH THE LONG-

SHOREMEN'S ACT

In computing the compensation for permanent par-

tial disability, the appellee Deputy Commissioner was

required to determine the loss suffered by Hugo in

his wage-earning capacity in the same employment

or otherwise. The method of computing compensation

in this class of disability is not covered by the schedule

in Section 8(c) of the Longshoremen's Act, Title 33

United States Code, 908(c), but is governed by Sec-

tion 8(c) (21) of that Act, Title 33 United States

Code, Section 908(c) (21), and while it might often

be difficult to determine the wage-earning capacity

of the employee thereunder, if the findings of the

Deputy Commissioner with respect thereto are fairly

supported by the facts and circumstances of the case

as they appear to be here, it is submitted that they

should be sustained by the Court.

The difficulty in determining the exact loss in wage-

earning capacity was recognized by the Circuit Court

of Appeals for the Third Circuit in case of Independ-

ent Pier Co. v. Norton, Deputy Commissioner, 54 F.

(2d) 734, in which case the Court stated, at page 736:

''When there is a finding of partial disability,

there is always, from the very nature of such
cases, trouble in finding and deciding the pre-
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cise proportion or percentage of disability reflect-

ing loss in wages. That it was something less than

one hundred per cent, is, of course, not contested

in view of the finding of a change from total dis-

ability to partial disability. The finding that dis-

ability, partial in degree, still existed and pre-

vented Morley from returning to his work and
earning wages as a stevedore was in effect a find-

ing that he was able to do some lighter work
producing wages. That his partial disability pro-

duced a wage loss precisely equal to twenty-five

per cent of his average weekly wages, there was,

of course, no evidence, as we surmise that such
cases are rarely susceptible of evidence of wage
loss with mathematical precision. The finding
therefore was an approximation which, when
nothing else is possible, is permissible in admin-
istering this Act if fairly supported by the facts

and circumstances of the case, as is indicated by
the terms of the act (section 23, infra (33 U.S.
C.A. Sec. 923) liberalizing the procedure.'*

(Italics supplied)

In Lumber Mutual Casualty Insurance Co. of New

York V. Locke, Deputy Commissioner, (CCA2) 60 F.

(2d) 35, an injured longshoreman was awarded com-

pensation for permanent partial disability under Sec-

tion 8(c) (21) of the Longshoremen's Act, and a

finding was made (see page 37)

:

'That, physically, the claimant was able to do
light work, but that, owing to his mental condi-

tion, he had no earning capacity and that he
would 'never make a full recovery or be able to

engage in laborious work'."
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The employee was awarded compensation on the

basis of two-thirds of his ^'former weekly wages," and

the Court sustained the award, saying (page 37)

:

"Upon the proof it cannot be said that the find-

ings were so without evidence as to require the

District Court to set aside the order of the Deputy
Commissioner * * * as 'not in accordance with
law.' We cannot weigh the facts. Fact finding is

within the sole province of the Commission."

Moreover, the appellee Deputy Commissioner was

entitled to use his own judgment and knowledge in

determining the "wage-earning capacity" of a dis-

abled employee. On this point attention is particularly

invited to the opinion of the Supreme Court of Mas-

sachusetts in O'Reilly's case, 164 N. E. 440 wherein

it was said, at page 440

:

"The sole contention of the insurer is that it

was error for the board to find 'an arbirtrary
earning capacity in the absence of evidence as to

what the employee could have earned after his to-

tal incapacity ceased.' Of course, the burden rested

on the employee to prove facts necessary to entitle

him to compensation. Sponatski's Case, 220 Mass.
526, 108 N. E. 466, L. R. A. 1916A, 333, Sand-
erson's Case, 224 Mass. 558, 561, 562, 112 N. E.

355. But in the absence of testimony as to the

earning capacity of the employee, the tnembers of
the hoard are entitled to use their own judgment
and knowledge in determining tJiat question. In
Maynard v. Royal Worcester Corset Co., 200 Mass.
1, 85 N. E. 877, an action to recover for breach
of a contract of employment, it was said at page
8 of 200 Mass. (85 N. E. 880) : The judge was
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not precluded from using his own knowledge of

practical affairs or applying his judicial sense

to the consideration of a matter of such common
occurrence as securing employment.' In Walsh's
Case, 227 Mass. 341, 116 N. E. 496, 6 A. L. R.

567, where the same question arose as is presented
in the case at bar, it was said at pages 344, 345
of 227 Mass. (116 N. E. 497) : We are of opinion

thaH irh determining the amount which com be
earned by a day laborer the committee and board
had a right to act upon their own knowledge^'*
(To the same effect is the opinion of the court in

Mercury Aviation Co. v. Industrial Accident Com-
mission of California, 186 Cal. 375, 119 Pac.

508). (Italics supplied.)

In the case of Northwestern Stevedoring Co. v, Mar-

shall, (CCA9) 41 F. (2d) 28, the findings of a Deputy

Commissioner were contested when he found a forty

per cent permanent partial disability of the claimant's

right leg, as a result of the injury sustained by claim-

ant, and upon that disputed question the Court said,

at page 30

:

*'It being conceded that claimant suffered dis-

ability in some degree as a result of the accident,

the commissioner could not escape the duty of

making an award; he could not send the claim-

ant away empty handed merely because in the

nature of things the latter's injury was not sus-

ceptible to any definite or certain admeasurement.
The administration of justice is a practical func-
tion, and we must do the best we can with the

means available. The commissioner's award may
have been liberal, but we cannot say it was ar-

bitrary or capricious; and hence it ought not to

be disturbed."
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In computing Hugo's compensation, the appellee

Deputy Commissioner should not be required to accept

the salary paid to him by his present employer as rep-

resenting in truth and in fact Hugo's "wage-earning

capacity."

APPELLEE'S ANSWER TO APPELLANTS'

ARGUMENT

The argument and authorities contained in appel-

lants' brief wholly fail to substantiate the conclusions

for which they contend. To say that the appellee Hugo

has suffered neither disability nor a decrease in wage-

earning capacity would seem to be simply flying in

the face of the conclusive testimony to the contrary

which is contained in the record submitted by the

appellee Deputy Commissioner, and to which atten-

tion is called in the Statement of the Case above.

Counsel for the appellants have failed to call at-

tention to any Federal Court case construing the

Longshoremen's Act which supports the construction

here advanced by the appellants. While counsel for

the appellants have included in their brief an extended

argument in an effort to convince this Court that the

New York Workmen's Compensation Law, upon which

the Longshoremen's Act was modelled, supports their

contention that Hugo is not entitled to compensation

for the period in question because of the salary paid
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to him by the employer during that period, that ar-

gument overlooks two factors: first, the New York

cases so cited by them do not support that contention

;

second, the Federal Courts, in construing the Long-

shoremen's Act, are not conclusively bound to give it

the same construction as may previously have been

given the New York Workmen's Compensation Law by

the New York Courts.

None of the New York cases cited by counsel for

the appellants involved the determination of the par-

tially disabled employee's ''wage-earning capacity,"

based upon wages or salary paid to such employee dur-

ing any period of partial disability. The cases of

Jordan v. Decorative Co,, 230 N. Y. 522, 130 N.
E. 634;

Gillespie v. McClintic-Marshall Co., 215 App. Div.

734, 212 N. Y. S. 88;

Majors v. James Forrestal Co., 244 App. Div. 856,

279 N. Y. S. 779,

all involved questions with respect to the offer of work

to the employee by the employer, and the former's re-

fusal to accept such work—questions not at all per-

tinent to the issue involved in the present case. The

case of Sullivan v. G. B. Seely Son, 226 App. Div. 629,

236 N. Y. S. 377 (1929), affirmed 252 N. Y. 621,

170 N. E. 167, did not involve any question relating

to the present issue. We have previously in this brief
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called attention to the pertinent portion of the case

of Czaus V. LaLance Grosjean Mfg. Co., 230 App. Div.

586, 246 N. Y. S. 50.

It is to be noted that the New York cases of Czaus

V. LaLance Grosjean Mfg. Co., supra, and Mead v.

Buffalo General Electric Co., supra, and Candado

Stevedoring Corp. v. Locke, Deputy Commissioner,

supra, arising in the Second Circuit, have fully accept-

ed the principle that an employee's actual wages may

or may not represent his wage-earning capacity.

A greater reason exists why this principle should

be accepted under the Longshoremen's Act, for, as

previously indicated in this brief, while an employer

under the Longshoremen's Act might retain an em-

ployee on the payroll at the same wage he received at

•the time of his injury, or even at a higher rate of

wage, until one year from the date of last payment

of the compensation had elapsed, and then discharge

the employee—who would be unable, because of the

time limitation (Section 13 (a) and 22 of the Long-

shoremen's Act, Section 913(a) and 922 of Title 33,

United States Code) to claim compensation for loss

of wage-earning capacity—such a situation would not

arise in New York, where, by Section 123 of the

New York Workmen's Compensation Law (McKin-

ley's Consol. Laws of New York Annotated, Book 64,

Ch. 67, Sec. 123) the board has continuing jurisdic-
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tion over a case, there being no time limitation to

affect the claimant's rights.

In the case of Spratt v. Crowell, (DC Ala.) 4 F.

Supp. 368, 369, the Court had before it for considera-

tion the following sections of the Longshoremen's Act

:

Title 33 United States Code, Sections 908(c) (21)

and 908 (e), and it was there "urged that these pro-

visions were copied from the Disability Act of New

York (Consol. Laws N. Y. c. 67) and hence the New

York construction of that Act becomes binding." In

answer to that contention the Court said, at page 369

;

"The New York Act is a general compensation
act covering practically all the various activities

employing workmen, while the Longshoremen's
and Harbor Workers' Compensation Act is a lim-

ited one covering only one general class of work,
so it can be easily seen than many expressions

found in one of these Acts will be found inappli-

cable to the other, so that the definitions or con-

structions placed upon these should not be held

binding when questions arise under the other, un-
less it is clear that they apply."

CONCLUSION

It is respectfully submitted that the compensation

order and award made by the appellee Deputy Com-

missioner was based upon competent, substantial and

conclusive evidence, and therefore the findings of

fact and the award herein, being in all respects valid,

should not be disturbed by this Court; that the order
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of dismissal of the appellants' action, as made by the

District Court based upon its memorandum decision

herein, was in all respects valid and proper and should

be sustained.

Respectfully submitted,

J. Charles Dennis,

United States Attorney.

Oliver Malm,

Assistant United States

Attorney
y

Attorneys for Appellee,

Deputy Commissioner.
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